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Introduction1 
 
These materials address five key alternatives to bankruptcy for winding down business 
operations and compare and contrast specific advantages and disadvantages of each.  These 
alternatives include (1) formal dissolution under state law, (2) appoint of a receiver, (3) entering 
into a composition agreement, (4) assignment for the benefit of creditors, and (5) shuttering (that 
is, simply walking away).   
 
Formal Dissolution 
 
Statutory Authority for Dissolution 
 
Virginia has codified the Stock Corporation Act, Nonstock Corporation Act, and Limited 
Liability Company Act, each of which proscribes the formal processes by which a corporation or 
company formed under the laws of the Commonwealth may dissolve. 
 
Dissolving a Virginia Corporation  
 
Virginia’s Stock Corporation Act (“SCA”), as incorporated by Title 13 of the Virginia Code, 
provides for the voluntary dissolution of a Virginia stock corporation.  Section 13.1-742 outlines 

                                                
1 Bradford F. Englander is a partner, and Jennifer E. Wuebker is an associate, with Whiteford Taylor & Preston, 
LLP.  Robert M. Marino is a partner at Redmon, Peyton & Braswell, LLP.  This outline is not intended to provide 
legal advice with respect to any pending or future matter. 
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the dissolution process, beginning with a shareholder vote at a shareholder meeting.  Before the 
vote, the board of directors must submit a proposal recommending dissolution of the corporation 
to the shareholders.  See Va. Code § 13.1-742(B)(1).  Each shareholder, regardless of whether he 
or she is entitled to vote on the proposed dissolution, must receive at least ten days advance 
notice of the shareholder meeting.  See Va. Code § 13.1-742(D).  Then—unless the board of 
directors requires a greater vote (check the articles of incorporation)—a two-thirds majority of 
all votes entitled to be cast must approve the dissolution.  See Va. Code § 13.1-742(E).   
 
The SCA also permits a stock corporation to circumvent the requirements of a formal 
shareholder meeting provided that shareholders entitled to vote on dissolution give their written 
consent.  See Va. Code § 13.1-657(A).  By default, all shareholders entitled to vote must give 
written consent to approve the dissolution.  However, if specifically authorized by the articles of 
incorporation, a lesser majority of shares may vote to approve dissolution.  Then, the required 
shareholders must sign a document stating that the corporation is dissolved.  This document, 
generally known as a “consent,” should be properly entered into the corporate records.   
 
If the corporation is a nonstock corporation or has no members or shareholder—or no members 
or shareholders with voting rights—the dissolution of the corporation must be authorized at a 
meeting of the board of directors and upon the adoption of a resolution to dissolve by a majority 
vote of the directors.  See Va. Code § 13.1-903.  (The remaining provisions guiding dissolution 
of a nonstock corporation mirror those of a stock corporation as discussed herein.) 
 
Upon approval of dissolution by the shareholders (or directors), the corporation may dissolve by 
filing articles of dissolution with the Virginia State Corporation Commission (“VA SCC”).  See 
Va. Code § 13.1-743(A).  The articles of dissolution must include the corporation’s name, the 
date dissolution was authorized, and a summary of the vote authorizing dissolution.  See Va. 
Code § 13.1-743(A)(1)-(3).  If the VA SCC finds that the articles comply with the statutory 
requirements, and that all of the corporation’s outstanding fees and taxes have been paid, then it 
will issue a certificate of dissolution.  See Va. Code § 13.1-743(B).  The corporation is dissolved 
as of the effective date of the certificate.  See Va. Code § 13.1-743(C). 
 
A dissolved corporation, however, continues in its corporate existence.  See Va. Code § 13.1-
745(A).  The corporation may not carry on any business except that the corporation may carry on 
any business necessary to wind up and liquidate its business and affairs, including collecting 
assets and disposing of properties.  See Va. Code § 13.1-745(A)(1)-(5).  Importantly, dissolution 
of a corporation, under Virginia law, does not automatically transfer title to the corporation’s 
property, prevent transfer of its shares or securities, subject its directors to new standards of 
conduct, abate or suspend proceedings by or against the corporation, or terminate authority of the 
resident agent.  See Va. Code § 13.1-745(B)(1)-(7) and discussion infra. 
 
Once a corporation has distributed all of its assets to its creditors and shareholders, and provided 
that voluntary dissolution proceedings have not been revoked,2 the corporation must file articles 

                                                
2 Under Virginia law, a corporation may revoke its dissolution at any time prior to the effective date of its certificate 
of termination of corporate existence.  See Va. Code § 13.1-744(A).  Revocation of dissolution must be authorized 
in the same manner as the dissolution was authorized and by filing articles of revocation of dissolution with the VA 
SCC setting forth the name of the corporation, the effective date that the dissolution was revoked, the date 
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of termination of corporate existence with the VA SCC.  See Va. Code § 13.1-750(A).  The 
articles of termination must set forth the name of the corporation, that all assets of the 
corporation have been distributed to creditors and shareholders, and that the dissolution of the 
corporation has not been revoked.  See Va. Code § 13.1-750(A)(1)-(3).  The corporation must 
also file a statement certifying that the corporation has filed returns and paid all taxes up to and 
through the date of the certificate.  See Va. Code § 13.1-750(B).  As a practical note, the statute 
permits the corporation to file returns and pay taxes before such returns and taxes would 
otherwise be due.  If the VA SCC finds that the articles comply with the statutory requirements, 
then it will issue a certificate of termination of corporate existence.  See Va. Code § 13.1-745(C).   
Upon issuance of this certificate, the corporate existence ceases, except for the purpose of suits 
against the corporation and other proceedings and “appropriate corporate action” that may be 
taken by the shareholders, directors, and officers.  See Va. Code § 13.1-745(C). 
 
Dissolving a Virginia Limited Liability Company 
 
Virginia’s Limited Liability Company Act (“LLCA”), as incorporated by Title 13 of the Virginia 
Code, provides for the voluntary dissolution of a Virginia limited liability company.  Section 
13.1-1046 states that “a limited liability company organized under this chapter is dissolved and 
its affairs shall be wound up upon the happening of the first to occur of the following events:  
 

1.   At the times or on the happening of any events specified in writing in the 
articles of organization or an operating agreement; 

2.   Upon unanimous written consent of the members; 
3.   The entry of a decree of judicial dissolution… or 
4.   Involuntary cancelation of its existence… 

 
As a result, dissolution of a Virginia limited liability company first requires a review of the 
company’s formational documents—the articles of organization and operating agreement.  In 
most cases, one of these two documents will contain a section with processes controlling 
dissolution of the company. Typically, the rules contained in these formational documents will 
require a vote of the company’s members on a resolution to dissolve as well as a requirement 
that some percentage of members vote in favor of the resolution.  Regardless of which triggering 
event occurs first, however, the company should diligently record and make record of what 
triggered its dissolution and winding up, citing to the specific statutory authority. 
 
Much like dissolution of a corporation, dissolution of a company is not the end.  The company 
still exists for the purpose of winding up.  Winding up of the company is not complete until all 
debts, liabilities, and obligations of the company have been paid and discharged or “reasonably 
adequate provisions therefor has been made,” and all the remaining property and assets of the 
company have been distributed to the members.  See Va. Code § 13.1-1048(A). 
 
Upon dissolution of the company, and until the effective date of a certificate of cancellation, as 
discussed below, the liquidating trustees of the company, often its members, on behalf of the 
company, may: (i) prosecute and defend suits, whether civil, criminal or administrative, (ii) wind 
                                                                                                                                                       
revocation of dissolution was authorized, and a statement that revocation was permitted by action by the directors, if 
authorized by the shareholders, or a statement of shareholder consent.  See Va. Code § 13.1-744(C)(1)-(5).  
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up the limited liability company's business, (iii) dispose of and convey the limited liability 
company's property, (iv) discharge or make reasonable provision for the limited liability 
company's liabilities, and (v) distribute to the members any remaining assets of the limited 
liability company, all without affecting the liability of members and without imposing the 
liability of a general partner on a liquidating trustee.  See Va. Code § 13.1-1048(C). 
 
As an additional note, although Virginia law provides little other guidance on the requirements 
of winding up the company, as compared to other states, the Virginia LLCA does specify the 
order in which the company must distribute its assets.  The company must first pay creditors, 
including members of the company who are creditors, to the extent permitted by law.  See Va. 
Code § 13.1-1049(1).  Of particular importance is paying all outstanding taxes.  Then, unless the 
company’s formational documents provide otherwise, the company must make any required 
“interim” distributions to current and former members of the company.  See Va. Code § 13.1-
1049(2).  Finally, if any assets remain, the company may return any contributions made by 
members, then make distributions to members in the proportion in which they share distributions 
under the company’s governing documents.  See Va. Code § 13.1-1049(3). 
 
Once the affairs of the company have been wound up, the company must file articles of 
cancellation with the VA SCC.  See Va. Code § 13.1-1050(A).  The articles must set forth the 
name of the limited liability company, the identification number issued by the VA SCC to the 
company, the effective date of its certificate of organization, a statement that the company has 
completed the winding up of its affairs, and any other information, including the reason for filing 
the articles of cancellation.  See Va. Code § 13.1-1050(A)(1)-(5).  If the VA SCC finds that the 
articles comply with the statutory requirements, then it will issue a certificate of cancellation.  
See Va. Code § 13.1-1050(B).  Upon the effective date of the certificate, the company ceases to 
exist, “except for the purpose of suits, other proceedings, and appropriate actions by members”. 
 
Impact on Exposure of Directors and Officers 
 
During dissolution and after termination, the directors and officers of the corporation are likely 
wondering if they are exposed to liabilities of the entity.  The answer is not always clear.  Section 
13.1-746.3(A) of the Virginia Code specifically charges the directors of the dissolved 
corporation to “apply its remaining assets to discharge or make reasonable provision for the 
payment of claims and make distributions of assets to shareholders after payment or provision 
for claims.”  But this does not resolve the question of whether such directors become personally 
liable for any shortfall.  
 
In Virginia, liability for corporate debt is generally not imposed on the directors simply because 
the corporation is dissolved.  See Flip Mort. Corp. v. McElhone, 841 F.2d 531 (4th Cir. 1988) 
(“People dealing with a corporation are obliged to look to the corporation for satisfaction of their 
claims.  Only in extraordinary circumstances are directors liable for corporate debts.”).  In fact, 
even where the board of directors has failed to properly dissolve the corporation, courts are 
reluctant to impose personal liability.  See e.g. Crews & Hancock, PLC v. PKR Health Mgmt., 
Inc., 52 Va. Cir. 284 (Va. Cir. Ct. 2000) (“The court is not aware of any case that imposes 
personal liability on a corporate director or officer for the mere failure to properly dissolve the 
corporation).  Personal liability may attach, however, if a director continues to do business in the 
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name of the corporation after dissolution or converts property of the dissolved corporation to his 
or her personal use.  See, e.g., Crews & Hancock, 52 Va. Cir. 284; McLean Bank v. Nelson, 232 
Va. 420, 350 S.E.2d 651 (1986).  Such personal liability, however, generally is limited to the 
value of the corporation’s assets that were converted.  See Crews & Hancock, 52 Va. Cir. 284. 
 
Effect on Corporate Liability Shield 
 
A corporation only ceases to exist upon the issuance of a certificate of termination by the VA 
SCC.  Although no business may be conducted after the certificate has been issued, termination 
“shall not take away or impair any remedy available to or against the corporation, its directors, 
officers or shareholders, for any right or claim existing or any liability incurred, prior to such 
termination.” Va. Code § 13.1-755.  This preserves a third party’s right to pursue claims that 
were not disposed of during the claims resolution process or that accrued after dissolution, but 
prior to termination.  Any actions against the terminated corporation, however, must be 
commenced within the applicable limitations period.  “Any such action or proceeding by or 
against the corporation may be prosecuted or defended by the corporation in its corporate name, 
and the shareholders, directors and officers shall have power to take such corporate or other 
action as shall be appropriate to protect such remedy, right or claim.”  Va. Code § 13.1-755.   
 
Upon dissolution, a limited, additional duty is impressed upon the board to “cause the dissolved 
corporation to apply its remaining assets to discharge or make reasonable provision for the 
payment of claims and make distributions of assets to shareholders after payment or provision 
for claims.”  Va. Code § 13.1-746.3.  As stated previously, Virginia courts rarely impute 
personal liability on individuals after dissolution of the corporation or company.  Further, this 
limited duty to dispose of assets is easily discharged by winding up and liquidating the business.   
 
Associated Fees and Costs 
 
There are minor filing fees associated with the formal dissolution of a corporation or limited 
liability company in Virginia.  For a corporation, the VA SCC permits the filing of the articles of 
dissolution—with a statutory filing fee of $10.00—and requires the filing of the articles of 
termination—with another statutory filing fee of $10.00. If the corporation has not issued shares 
or has not commenced business, the incorporators may dissolve the corporation simply by filing 
the articles of termination and remitting the statutory $10.00 fee. Either or both of these filings 
may be expedited (for next-day processing) by the VA SCC for an additional $50.00 fee.  
 
After dissolving and winding up a limited liability company, the company must file the articles 
of cancellation—with a statutory filing fee of $25.00.  Again, this filing may be expedited by the 
VA SCC for an additional $50.00 fee. 
 
Other Advantages and Disadvantages 
 
Utilizing Virginia’s dissolution process may be preferable over bankruptcy, especially to 
shareholders of a financially distressed corporation, for several reasons.  First, formal dissolution 
often proves considerably less expensive (and less time consuming) than either chapter 7 or 
chapter 11.  This likely derives from the absence of mandatory court fees and the cost of a court-
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appointed trustee as fiduciary.  In addition, formal dissolution can provide a more private venue 
for winding up the affairs of the business than bankruptcy or a court receivership.   
 
Under Virginia law, however, a corporation or company may automatically terminate without 
efforts to formally dissolve. See generally Va. Code §§ 13.1-752; 13.1-914.  The statute provides 
that “if any domestic corporation fails to file its annual report or pay its annual registration fee in 
a timely manner as required by this chapter, the [VA SCC] shall mail to each such corporation a 
notice of the impending termination of its corporate existence.”  Va. Code §§ 13.1-752; 13.1-
914.  Then, if the corporation fails to file its annual report or pay its annual registration fee on or 
before four months following the due date, the corporate existence is automatically terminated.  
The properties and affairs of the corporation then pass automatically to its directors as trustees in 
liquidation.   Va. Code §§ 13.1-752(C); 13.1-914(C).  This obviates the need to file either articles 
of dissolution or articles of termination.  Importantly, this method of termination includes an 
additional statutory provision: that “No officer, director, or agent of a corporation shall have any 
personal obligation for any of the liabilities of the corporation whether such liabilities arise in 
contract, tort, or otherwise, solely by reason of the termination of the corporation's existence 
pursuant to this section.”  Va. Code §§ 13.1-752(D); 13.1-914(D).  Regardless, some 
corporations elect formal dissolution for the purposes of effectuating both order and closure. 
 
Formal dissolution under Virginia law lacks the claims adjudication process of bankruptcy and 
does not provide for orderly payment of such claims.  Despite a proscribed order of payment for 
known claims, Virginia law does not specify a pro rata distribution or require a reserve of funds 
for unknown claims. 
 
Receivership 
 
Statutory Authority for Receivership 
 
The appointment of a receiver is an equitable remedy that allows for the preservation of business 
assets.  Receiverships can be utilized to preserve the status quo pending litigation over control or 
to dispose of the affected business assets.  State law typically provides a process for notice to 
creditors and adjudication of claims as well as distribution of proceeds from asset sales.  The 
Virginia Code provides two, nearly identical, provisions authorizing receiverships in the context 
of stock corporations, see Va. Code § 13.1-748, and nonstock corporations, see Va. Code § 13.1-
910.  Generally, the statute authorizes a court in a judicial proceeding brought to dissolve a 
corporation to appoint one or more receivers to wind up and liquidate the business affairs of the 
corporation.  See Va. Code §§ 13.1-748(A); 13.1-910(A).  The court appointing the receiver has 
“exclusive jurisdiction over the corporation and all its property wherever located.”  See Va. Code 
§§ 13.1-748(A); 13.1-910(A).  The court may appoint an individual or a corporation, foreign or 
domestic, as receiver.  See Va. Code §§ 13.1-748(B); 13.1-910(B).  Although the parties 
involved often propose the selection of the receiver, the court ultimately has the final say and 
may appoint someone who was not proposed by the parties as the receiver. 
 
Scope of Receiver Power and Authority 
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The court must describe the scope of powers and duties of the receiver in its appointing order, 
which may be amended by the court.  See Va. Code §§ 13.1-748(C); 13.1-910(C).  Among other 
powers, the court may authorize the custodian to: (i) dispose of all or part of the assets of the 
corporation, (ii) sue and defend suits on behalf of the corporation; and (iii) exercise all of the 
powers of the corporation to the extent necessary to manage the affairs of the corporation in the 
best interest of the corporation, its shareholders, and creditors.  See Appendix B, Sample 
Receivership Order.  For example, the court may authorize the receiver to maintain a bank 
account, advance funds for operating costs, enforce agreements to which the debtor is a party, 
take possession of any and all property, take custody of books and records, employ legal counsel, 
execute sales agreements or contracts, or petition the court for further powers.  
 
The court’s appointing order may also bind the receiver to certain actions or obligations.  For 
example, the court may require the receiver to use commercially reasonable efforts to manage 
and preserve the business, take reasonable measures to comply with the law, file records and lists 
of inventories and receivables, prepare a budget in a specified timeframe, or maintain appropriate 
insurance for real and personal property of the debtor.  This adds considerable flexibility but also 
shows the importance of specificity in the court’s appointing order. 
 
A receiver’s authority is not unlimited.  For example, under Virginia law, no statutory authority 
exists which permits the receiver to pursue avoidance or fraudulent transfer actions under state 
law.3  Similarly, receivers of assets do not necessarily acquire corporate authority and, thus, may 
lack the ability to file a chapter 7 or chapter 11 bankruptcy petition. 
 
Compensation and Costs 
 
The court may also order the parties to compensate and reimburse the expenses of the receiver 
from the proceeds of any sale of the assets of the corporation.  See Va. Code §§ 13.1-748(E); 
13.1-910(E).  This may contribute to the overall fees and costs associated with winding up.  For 
example, in the attached Sample Receivership Order, the court’s appointing order provides for 
monthly compensation to the receiver in the amount of $750 plus an initial start-up fee of $1,000 
and reimbursement of all expenses.  See Appendix B.  Although these amounts can vary, these 
costs far exceed those of formal dissolution under state law, as discussed above.  
 
Effect of Subsequent Bankruptcy Filing 
 
In general, the filing of a bankruptcy petition operates to replace the receiver, thereby 
terminating the receivership.  Specifically, 11 U.S.C. § 101(11) defines “custodian” as including 
a receiver of any property of the debtor.  Additionally, section 543(a) directs a custodian to cease 
making disbursements from property of the debtor or taking any action in administration of the 
property of the debtor except “as is necessary to preserve such property.”  The custodian must 
transfer property of the debtor that is in the custodian’s possession to the debtor’s bankruptcy 
estate (or trustee) and file an accounting of any and all property of the debtor that came into the 
custodian’s possession since his or her appointment.  See 11 U.S.C. § 543(b).   
 

                                                
3 Conversely, in Maryland, the statute expressly grants the receiver authority to pursue such causes of action.   
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Additionally, the Bankruptcy Code provides for the compensation of the receiver, and counsel 
for the receiver, superceded by the bankruptcy.  Section 503(b)(3)(E) specifically allows these 
expenses as an administrative priority claim against the debtor’s estate.  See, generally, In re 245 
Assoc., LLC, 188 B.R. 743 (Bankr. S.D.N.Y. 1995).  Section 543(c) further allows for the 
payment of post-petition services related to “winding up” the custodian’s duties.  See In re 245 
Assoc., LLC, 188 B.R. at 748; In re Posadas Assoc., 127 B.R. 281-82.  “Reasonable 
compensation for legal services for a superceded custodian is determined in accordance with the 
standards prescribed under the Bankruptcy Code, and based on the time, nature, the extent and 
the value of such services, and the cost of comparable services other than in a case under the 
Bankruptcy Code.”  In re Synergy Prop., Inc., 130 B.R. 700, 705 (Bankr. S.D.N.Y. 1991). 
   
The bankruptcy court may abstain from exercising its jurisdiction over the receivership.  Section 
543(d) provides that, after notice and hearing, the bankruptcy court:  
 

(1) may excuse compliance with subsection (a), (b), or (c) of this section if 
the interests of creditors and, if the debtor is not insolvent, if equity security 
holders would be better served by permitting a custodian to continue in 
possession, custody, or control of such property, and  

(2) shall excuse compliance with subsections (a) and (b)(1) of this section 
if the custodian is an assignee for the benefit of the debtor’s creditors that was 
appointed or took possession more than 120 days before the date of the filing of 
the petition, unless compliance with such subsections is necessary to prevent 
fraud or injustice. 

 
Courts generally apply the “interests of creditors” test in determining whether a custodian should 
remain in possession of the debtor’s property.  Cases discussing § 543(d)(1) identify various 
factors in determining the interests of creditors, including: (1) whether the debtor or custodian is 
likely to succeed in efforts to reorganize; (2) whether the debtor will use the turned-over property 
for the benefit of creditors; (3) whether there has been mismanagement by the debtor; (4) 
whether the custodianship is part of a larger matter best handled in a forum other than the 
bankruptcy court; and (5) whether the custodian has the power to best protect the interests of 
creditors.  See 3 Norton Bankr. L. & Prac. 2d, Sec. 52: 12; In re Lizeric Realty Corp., 188 B.R. 
499 (Bankr. S.D.N.Y. 1995) (court allowed the receiver to remain in possession). 
 
Other Advantages and Disadvantages 
 
Receiverships are typically utilized as a creditor remedy and initiated in conjunction with 
creditor litigation, likely because of the creditor’s ability to exert some control over the receiver.  
However, there is no prohibition against the debtor’s initiation of a receivership.  Moreover, 
nothing prevents a debtor from cooperating with or in fact inviting a creditor to seek appointment 
of a receiver.  The appointment of a receiver may ease tensions between the parties, provide for a 
clear process of liquidation, and provide an effective bargaining chip with creditors. 
 
Composition Agreement 
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One of the oldest methods for resolving claims of creditors is a composition arrangement or 
agreement.  Simply stated, a composition is an agreement among a debtor and its creditors for 
the payment of less than the full amount due in satisfaction of indebtedness.  A composition may 
be employed either to reorganize a debtor that is continuing in operation, or as the basis for 
liquidation.  When used as part of an out-of-court restructuring, a composition is nothing more 
that a work out. 
 
The principle advantages of composition arrangements are that they are relatively inexpensive 
and private.  No court proceeding is required. 
 
The principle disadvantages of composition arrangements are that all creditors whose 
participation is needed affirmatively must agree to the arrangement.  A majority vote, or even a 
super-majority vote, does not suffice.  Since there is no bankruptcy, there is no discharge of debt.  
Absent consent of all creditors, the composition arrangement may be upset by aggressive 
litigation or the filing of an involuntary bankruptcy petition by dissenting creditors. 
 
Although affirmative agreement is required to bind creditors, often composition arrangements 
can succeed without 100% participation.  Non-participants retain their legal rights.  But creditors 
who hold out often do not exercise their rights.  Further, a composition arrangement may 
contemplate and provide for the payment of claims of hold outs, if those claims are not material 
in amount. 
 
The keys to success of a composition arrangement are: (a) a small and manageable number of 
creditors; (b) general equality of treatment of creditors; (c) disclosure of material facts and 
circumstances; (d) existence of assets that justify participation; (e) demonstration that the 
composition arrangement is in the best interest of creditors. 
 
Composition arrangements often are better for creditors than alternative procedures.  Expenses 
may be minimized and the savings distributed to the creditors.  Payments may be accelerated, 
especially in comparison to chapter 7 bankruptcy proceedings.  Disclosure, while important, can 
be accomplished informally. 
 
Composition arrangements may provide advantages for the debtor and its management.  
Expenses may be minimized.  Privacy may be maintained.  Releases (often difficult to obtain in 
bankruptcy) may be included as part of the arrangement. 
 
Documentation need not be complicated.  A composition arrangement can be a simple as a letter 
from the debtor to creditors that describes the circumstances leading to the proposed 
arrangement, a description of the assets that are (or will be made) available, a description of the 
claims against the debtor, and the proposed treatment.  Such a letter may also indicate that 
creditors are under no obligation to participate, but if they instead choose to forgo participation 
and rest on their legal rights, they will not share in the assets to be distributed to participating 
creditors.  The choice of getting money now or incurring the expense of litigation (particularly 
when no money may be available later), often incentivizes creditors to get on board and 
participate in the composition arrangement. 
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Equality of treatment is important.  Many creditors would rather get nothing than suffer the 
embarrassment of finding out later that other similarly situated creditors were treated better.  
Thus, designing and disclosing the terms of the proposed distribution often is a key factor in the 
success of a composition.  Having said that, some creditors believe that they are getting a better 
deal than anyone else.  A composition arrangement can reserve to the debtor the right to make 
reasonable adjustments to the proposed distribution scheme.  Finding a balance that is acceptable 
to all creditors often is a challenge. 
 
Assignment for the Benefit of Creditors 
 
An assignment for the benefit of creditors or ABC is a process governed by state law that 
provides for the orderly and controlled liquidation of a corporation’s assets through a neutral, 
third-party administrator.  Prior to the promulgation of federal bankruptcy laws, each state 
created its own procedure for the liquidation of a troubled debtor.  These state liquidation 
procedures evolved into the current ABC regime and remain an alternative to the liquidation 
process available under the Bankruptcy Code.  The majority of states regulate assignments for 
the benefit of creditors by statute, although most statutes are derived from the common law. 
 
The ABC Statute in Virginia  
 
The ABC process in Virginia is found in Chapter 9 of Title 55 (Property and Conveyances) of 
the Virginia Code, sections 55-156 through 55-167.  There are twelve provisions in the statute 
and those provisions are divided into two Articles.  Article 2 (sections 55-161 through 55-167) is 
not relevant to this discussion as it addresses an ABC in the context of the salary, wages or 
income of an individual.  Only Article 1 (sections 55-156 through 55-160) has relevance to 
business entities, as it addresses the assignment of the general property interests of an “assignor,” 
which is understood to include any business entity.  Unfortunately, there is not a lot of detail or 
guidance provided in any portion of Article 1 of the statute.  As such, much of the guidance in 
proceeding with an ABC is provided by the common law and established practice. 
 
General Property Assignment Implementation; Assignee as Trustee; Substitute Trustee; Claims  
 
The assignment is implemented by a “deed of assignment” executed by the debtor and assigning 
all of the assets of the debtor to an assignee for benefit of its creditors.  Va. Code §55-156.  The 
deed is recorded “as are other deeds;” i.e., recorded with the clerk of the circuit court where the 
debtor’s property is located.  Id.  The deed typically contains a detailed description of all 
property being conveyed by the assignment.  As a practical matter, the deed should make broad 
reference to all of the debtor’s property (e.g., “all of grantor’s property and effects of every kind, 
nature and description, wherever located, whether real or personal, whether in possession, 
reversion, remainder or expectancy”) and would typically contain exhibits describing in detail 
the various categories of property.  If there are any exceptions to the conveyance, those 
exceptions should be expressly noted in the deed.  The deed should also contain a list of all of the 
creditors for whose benefit the conveyance is being made.  The deed “may contain a provision to 
the effect that those creditors who accept thereunder do so in full satisfaction of their respective 
claims and shall be forever barred from further recover of any balance.”  Va. Code §55-159.  The 
“acceptance” provision is silent with respect to a specific procedure for “accepting” the ABC, 
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but common practice is to provide creditors with a written notice which (i) advises of the 
execution and recordation of the ABC deed, (ii) provides a copy of the deed and its attachments, 
(iii) establishes a deadline and procedure to file a notarized proof of claim form that is supplied 
with the notice, and (iv) similarly establishes a deadline and procedure to “reject” the creditor’s 
participation in the ABC.  Acceptance will be inferred from the failure of any creditor to respond 
with a rejection.  A time period for rejection of thirty days is typically sufficient.  Williams v. 
Lord, 75 Va. 390 (1881). 
 
The statute describes the assignee of the ABC as a “trustee,” strongly suggesting that the ABC 
deed creates a trust for the benefit of the debtor’s creditors.  See Va. Code §55-157 (describing 
the procedure for “substitution of another trustee by creditors”).  However, there are no express 
provisions in the statute recognizes the assignee as a trustee, so it is recommended practice to 
create a document which formally acknowledges the creation of a trust by the ABC deed and 
designates and appoints the assignee as trustee of the trust.  This will assist the assignee/trustee 
in performing his duties in connection with the ABC. 
 
As noted above, the statute prescribes a procedure for the replacement of the assignee/trustee.  
Va. Code §55-157.  A substitute trustee will be appointed if (i) a majority of the unsecured 
creditors in number and amount agree in writing upon a substitute trustee, and (ii) a petition is 
filed with the circuit court having jurisdiction over the debtor/assignor (i.e., the circuit court 
where the ABC deed was recorded and where the debtor/assignor might be sued).  Once the 
substitute trustee is appointed, the clerk of the court is required to make an entry in the deed 
book where the ABC is recorded.  The substitute trustee must be a resident of the county or city 
where the greater portion of the debtor’s/assignee’s property is located.  (Note that there is no 
similar requirement for the original assignee/trustee.) 
 
When the assignee/trustee seeks to sell property, he must provide at least ten days written notice 
to all creditors regarding “when, where and how the sale will be held.”  Va. Code §55-156.  It is 
not clear from the statutory language whether creditors are entitled to object to a proposed sale 
and there is no procedure for making objection. Presumably, objections would be filed and 
determined in the circuit court.  With respect to the disbursement of proceeds received by the 
assignee/trustee, “no creditor shall be preferred in the [ABC] deed except those given a lien or 
preference by law, or those having a valid lien upon the property conveyed, or some part thereof; 
and those having a lien shall be preferred only to the extent of the value of the property upon 
which they have a lien.”  Id.  So secured creditors are entitled to be paid the value of their liens 
in property liquidated by the assignee/trustee, but general unsecured creditors are only entitled to 
receive a pro rata distribution of funds.   
 
The statute provides for a claims resolution process that includes the standing of any creditor to 
object to the claim of any other creditor in the ABC.  Claims are resolved by petition filed in the 
circuit court.  Va. Code §55-158.   
 
There is no express provision in the ABC statute that requires the assignee/trustee to account for 
the receipt and disbursements of funds in the context of the ABC.  However, it is good practice 
for the assignee/trustee to prepare an accounting to demonstrate that assets have been properly 
liquidated and funds fairly distributed in accordance with the requirements of the statute.  
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Compensation of ABC Assignee/Trustee 
 
With respect to an assignment of property for the benefit of creditors, every trustee referred to in 
Article 1 of the ABC statute “shall receive reasonable compensation for services.”  Va. Code 
§55-160.  The issue of reasonableness is determined The assignee/trustee should also be entitled 
to receive reimbursement for his costs and expenses, including legal fees incurred, but there is no 
particular provision contained in the statute for allowing such expenses.  The issue should be 
addressed in the ABC deed to avoid any dispute, but in the absence of express language the 
circuit court would resolve any disputes. 
 
Impact on exposure of shareholders 
 
An assignment for the benefit of creditors should have no impact on the corporate shield 
normally enjoyed by shareholders of a financially troubled entity.  Shareholders should not be 
subject to any additional liability where the assets are assigned under an ABC deed.  But 
shareholders should not ignore their continuing duties with respect to the shell entity that 
remains; dissolution should be considered as an additional tool in tandem with the ABC. 
 
Impact on exposure of directors and officers 
 
The same considerations that apply to officer and director liability in the context of dissolution 
similarly apply in the context of an ABC.  The officers and directors of a troubled entity will 
only expose themselves to liability if the execution and delivery of an ABC deed is viewed as a 
clear breach of fiduciary duty.  Here, the advantages and disadvantages of an ABC will provide 
potential insight into whether the officers and directors are possibly breaching their fiduciary 
duties.  For example, if a case commenced under the Bankruptcy Code will afford greater 
protections to the creditors than an ABC commenced under the Virginia ABC statute, query 
whether the officers and directors have breached their fiduciary duties by pursuing an ABC.  The 
answer to this question is beyond the scope of this outline, but this issue should be carefully 
considered before the decision is ultimately made to pursue an ABC.  
 
ABC Does Not Restrict Dissolution by Assignor’s Management; Assignee/Trustee Has No 
Corporate Authority Over Assignor 
 
The creation of an assignment for the benefit of creditors for an entity situated in Virginia does 
not prohibit the entity’s existing management from pursuing separate dissolution and termination 
of its corporate status under applicable state law.  While the entity’s assets may be assigned to an 
assignee/trustee, the assigning entity’s management retains autonomy to wind up the entity’s 
business affairs, liquidate any remaining property not otherwise assigned through the ABC deed, 
and terminate the entity’s existence in accordance with the provisions of Virginia corporate law. 
See the discussion above for the various issues raised in the context of pursuing a formal 
dissolution of the assigning entity.   
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And since the assignor’s management retains autonomy over the entity’s corporate existence, it 
must be recognized that the assignee/trustee under an ABC has absolutely no control over the 
corporate affairs of the assigning entity.  The assignee/trustee’s only authority derives from and 
is limited to the assets received in the assignment; he/she may liquidate those assets in the name 
of the trust created by the ABC deed and he/she may transact any necessary business in the name 
of that trust.  Conversely, he/she may not conduct business in the name of the assignor, may not 
seek to bind the assignor in any post-assignment agreements, and may not exercise any rights 
that would normally be exercised by the officers and directors of the assigning entity, except to 
the extent that they relate to the liquidation of the assigned assets.  This also means that the 
assignee/trustee may not commence a bankruptcy case on behalf of the assigning entity; that 
right is left to existing management or any creditors that seek to pursue an involuntary petition 
under section 303 of the Bankruptcy Code. 
 
Impact on subsequent bankruptcy filing (voluntary; involuntary) 
 
As noted above in the section on Receivership, following the commencement of a case under the 
Bankruptcy Code, a “custodian” is generally stayed from taking further action to administer 
assets of the debtor or make disbursements from such assets.  11 U.S.C. § 543(a).  The custodian 
is also directed to turn over to the bankruptcy trustee or debtor in possession all property of the 
debtor in the custodian’s possession and file an accounting with the bankruptcy court.  11 U.S.C. 
§ 543(b). Because the term “custodian” is defined to include an “assignee under a general 
assignment for the benefit of the debtor’s creditors, 11 U.S.C. § 101(11)(B), the same 
requirements imposed by the Bankruptcy Code apply to an assignee/trustee under an ABC.  The 
reader is referred to the section on Receivership for a discussion of the various issues raised 
when a subsequent bankruptcy case is commenced. 
 
Advantages, disadvantages of an ABC 
 
An assignment for the benefit of creditors may be preferable to a case commenced under the 
Bankruptcy Code, primarily because of the relative speed at which the assigned assets may be 
administered and claims paid.  Other than providing minimal notice to creditors, the assigned 
assets may be liquidated without the necessity of court approval and oversight.  Similarly, 
disbursements to creditors may occur without the necessity of any prior approval of a court.  All 
of this can be done at a much lower cost than that traditionally incurred in a bankruptcy case.  
This works exceedingly well in small cases where there are limited assets and reducing costs is 
crucial to creating a meaningful distribution to creditors.  Furthermore, the lack of formal 
procedures also provides the assignee/trustee with flexibility to resolve any unforeseen issues 
that may arise during the process.  Being able to resolve disputes without formal court approval 
is certainly more cost effective in a case of limited resources.   
 
In larger cases, the lack of a formal and defined liquidation process presents a significant 
drawback to using the ABC statute in Virginia.  Larger cases with substantial assets and 
significant numbers of claimants demand a well-defined process for the liquidation of assets and 
the adjudication of claim disputes.  The Bankruptcy Code provides that well-defined process, 
including imposition of an automatic stay to maintain the status quo while assets are liquidated 
and claims resolved; the ABC statute in Virginia contains no similar provisions and actions by 
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creditors are not stayed.  In these larger cases, each constituency should have a defined set of 
rights and duties, because there is so much more at stake for all concerned and there is a 
substantially higher chance of disputes arising between the various constituencies.  The Virginia 
ABC statute lacks any of the guidance and detail found in the Bankruptcy Code and Rules.   
Without a clear and defined set of rules to govern the liquidation of assets and the resolution of 
claims, an ABC in Virginia becomes cumbersome and ineffective.  
 
Shuttering 
 
One of the simplest strategies for winding down a small company is simply “shuttering” the 
operation.  Turn off the lights, pay necessary bills (taxes and employee obligations are key) to 
the extent possible, and send out letters to creditors indicating that the business has ceased 
operations.  This approach often signals that “there is no there there.”  As discussed above, even 
without formal dissolution, the failure to pay annual fees ultimately will result in the lapse of 
corporate status. 
 
Shuttering is a practical alternative, but does not resolve potential liabilities.  If affirmative 
efforts might have resulted in distributions to creditors, or if assets are diverted to or for the 
benefit of management or shareholders, liability for breach of fiduciary duties may arise. 
 
Further, a debtor (and perhaps management) may have affirmative obligations with respect to 
document retention.  Care should be taken to comply with all such obligations. 
 
General Issues 
 
Tax Liabilities and Tax Returns 
 
One of the most common personal liability landmines for directors or managers arises from the 
failure to pay federal income tax and FICA withholding from employee wages.   The “100% 
penalty” for “responsible persons” under 26 U.S.C. § 6627(a) turns the corporate obligation to 
pay such taxes into the personal obligation of the responsible party.  Liability for failure to pay 
federal trust fund taxes is also non-dischargeable under 11 U.S.C. § 523 (a)(1).  As a result, 
whether engaged in the process of dissolution, appointment of a receiver, or bankruptcy, the 
directors and managers of the company must ensure that such taxes are paid. 
 
In addition, various state sales taxes are defined by state law as trust fund taxes to be collected by 
sellers of goods and services.  With trust fund taxes, the business collects the tax from the 
consumer at the time of purchase and holds the tax “in trust” until payment is rendered to the 
appropriate taxing authority.  Similar to federal withholding taxes, trust fund sales taxes often 
include provisions for responsible officer liability if the tax is either not collected or not paid.   
 
Similarly, an individual director or manager may develop personal liability for failure to file tax 
returns for the corporation.  Section 7343 of the Internal Revenue Code (“IRC”) defines “person” 
as including “an officer or employee of a corporation, or a member or employee of a partnership, 
who as such officer, employee, or member is under a duty to perform the act in respect of which 
the violation occurs.”  Further, section 7203 of the IRC provides that any person “who willfully 
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fails to pay such estimated tax or tax, make such return, keep such records, or supply such 
information, at the time or times required by law or regulations, shall, in addition to other 
penalties provided by law, be guilty of a misdemeanor and, upon conviction thereof, shall be 
fined not more than $25,000 ($100,000 in the case of a corporation), or imprisoned not more 
than 1 year, or both, together with the costs of prosecution.”  This can create a substantial 
problem for the directors and officers of defunct or insolvent corporations.  As a result, always 
ensure that all tax returns have been filed and taxes paid during any winding up process.  
 
Document Retention and Storage 
 
Compliance with document retention and storage requirements remains another frequent pitfall 
for companies winding up business operations.  Since Congress enacted the Sarbanes-Oxley Act 
(“SOX”) in 2002, publicly traded companies have been bootstrapped with additional reporting 
and document retention requirements.  For example, sections 103(a) and 801(a) of SOX require 
public companies and registered public accounting firms to maintain audit work papers, 
documents that form the basis of an audit or review, and all information supporting conclusions 
for at least 7 years.  Dissolution of a company or liquidation in chapter 7 does not magically 
terminate this requirement – making prepaid document retention facilities key. See Appendix A 
for a chart of additional retention requirements under SOX by common document type.  
However, determination of any schedule of appropriate legal retention periods involves 
consideration of both federal and state regulatory requirements as well as any relevant 
contractual obligations, intellectual property requirements, and statutes of limitations. 
 
Furthermore, section 802 of SOX addresses the retention and destruction of records generally, 
with implied penalties. Under section 802, for instance, it is a crime for anyone to intentionally 
destroy, alter, mutilate, conceal, cover up, or falsify any records, documents, or tangible objects 
that are involved in or could be involved in, a US government investigation or prosecution of any 
matter, or in a Chapter 11 bankruptcy filing.  Section 802 stresses the importance of record 
retention and destruction policies that affect all of a company’s e-mail, e-mail attachments, and 
documents retained on computers, servers, websites, and hard copies of all company records.    
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APPENDIX A 
Sample of SOX Required Retention Periods 

 
 
 

DOCUMENT TYPE RETENTION PERIOD 
Accounts Payable Ledger 7 Years 
Accounts Receivable Ledger 7 Years 
Bank Statements Permanent 
Charts of Account Permanent 
Contracts & leases Permanent 
Correspondence (Legal) Permanent 
Employee Payroll Records Permanent 
Employment Applications 3 Years 
Inventories of Products 7 Years 
Invoices to Customers 5 Years 
Invoices from Vendors 5 Years 
Payroll Records & Tax Returns 7 Years 
Purchase Orders 5 Years 
Time Cards & Daily Reports 7 Years 
Training Manuals Permanent 
Union Agreements Permanent 
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APPENDIX B 

Sample Receivership Order 
 

 






























