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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 

In re:  ) 
 ) 

             ROBERT A. WOLF   ) Case No. 13-13174-BFK 
) Chapter 13 

                        Debtor   )  

ORDER OVERRULING CHAPTER 13 
TRUSTEE’S OBJECTION TO DEBTOR’S PLAN

 This matter came before the Court on the Chapter 13 Trustee’s Objections to the Debtor’s 

Plan. Docket No. 13. For the reasons stated below, the Trustee’s Objections will be overruled.

Findings of Fact

 The Court, having heard the evidence, makes the following findings of fact:  

1. The Debtor filed his voluntary petition under Chapter 13 of the Bankruptcy Code 

on July 9, 2013. He filed his Chapter 13 Plan on July 18, 2013. Docket No. 12.

2. In his Schedule B (Personal Property), the Debtor listed a 2013 Ford Focus, with 

2,100 miles, which he valued at $15,001. Docket No. 10, Schedule B. In Schedule D (Creditors 

Holding Secured Claims), he listed Ford Motor Credit with a secured claim in the amount of 

$21,498.00, secured by a lien against the Ford Focus. Id., Schedule D. In his Schedule J, the 

Debtor identifies a monthly car payment in the amount of $419.39, for the Focus. Id., Schedule J.

3. The Debtor’s Statement of Financial Affairs indicates that he traded in a 2005 

Ford Mustang, with a value of $6,500, when he purchased the Focus. Id., Statement of Financial 

Affairs, Question No. 10. At the time of the trade-in, the Mustang was unencumbered by any 

financing lien.
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4. The Debtor purchased the Focus after consulting with his bankruptcy counsel 

about the possibility of filing a bankruptcy case, though, the Debtor testified that his counsel did 

not specifically advise him to purchase a new vehicle.

5. Ford Motor Credit has filed a Proof of Claim in this case. Proof of Claim No. 1-1. 

The Proof of Claim indicates that the gross purchase price of the Focus was $22,584.99, 

including a sales tax in the amount of $674.99. Id., Retail Installment Contract. The Debtor 

received a credit from the dealer of $2,250. Id. He also purchased a Service Contract ($3,100), a 

Maintenance Agreement ($3,000) and optional gap insurance ($700). Id.

6. The Amount Financed was $21,437.24. Id. It appears that the term of the 

financing was 66 months. As noted, this translated to a monthly payment of $419.39.  

7. The Debtor’s Chapter 13 Plan calls for a payment of $100 per month for 18 

months and $550 for 42 months, for a total plan funding of $24,900, resulting in an estimated 

distribution of approximately 40% to the unsecured creditors. Docket No. 12.1

8. The Debtor is an above-median debtor, requiring an applicable commitment 

period of sixty months for the term of his Chapter 13 Plan. 11 U.S.C. § 1325(b)(4).

Conclusions of Law  

 This Court has jurisdiction pursuant to 28 U.S.C. § 1334(b) and the Order of Reference of 

the U.S. District Court for the Eastern District of Virginia, entered August 15, 1984. This is a 

core proceeding within the meaning of 28 U.S.C. § 157(b)(2)(L).

The Trustee has objected to confirmation of the Debtor’s Plan on the grounds of a lack of 

good faith. 11 U.S.C. § 1325(a)(3). In the Trustee’s view, the $419.39 per month, when 

1   The step-up in the plan payment is due to the fact that the Debtor’s 401-K loan will pay off at the end of eighteen 
months. The Trustee acknowledges that the amounts required to repay the Debtor’s 401-K loan do not constitute 
disposable income. 11 U.S.C. § 1322(f).  
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multiplied by the 60 month term of the Plan, if not paid toward the Focus, would result in an 

additional $25,163.40 going to the creditors, or roughly twice as much as called for under the 

Debtor’s proposed Plan (which would translate to a return to the unsecured creditors of 80%, as 

opposed to the 40% called for under the Debtor’s Plan). The Debtor, on the other hand, argues 

that the pre-petition purchase of the Focus was only prudent planning, given that: (a) his 

Mustang was seven years old, and would have had to be replaced during the 5 year commitment 

period of his bankruptcy case; (b) the Focus is more fuel-efficient, and is cheaper to insure, than 

the Mustang; and (c) his bankruptcy filing would severely damage his credit, thereby requiring 

him to pay an exorbitant rate of interest in order to purchase a new vehicle.  

The Fourth Circuit has held that the good faith inquiry is based on the totality of the 

circumstances, taking into account the following factors:

the percentage of proposed repayment to creditors, the debtor's financial situation, the 
period of time over which creditors will be paid, the debtor's employment history and 
prospects, the nature and amount of unsecured claims, the debtor's past bankruptcy 
filings, the debtor's honesty in representing the facts of the case, the nature of the debtor's 
pre-petition conduct that gave rise to the debts, whether the debts would be dischargeable 
in a Chapter 7 proceeding, and any other unusual or exceptional problems the debtor 
faces.

In re Solomon, 67 F.3d 1128, 1134 (4th Cir. 1995); Neufeld v. Freeman, 794 F.2d 149, 152 (4th 

Cir. 1986); Deans v. O'Donnell, 692 F.2d 968, 972 (4th Cir. 1982).

 Addressing the foregoing factors in this case, the percentage of proposed repayment to 

creditors is roughly 40%, according to the Debtor’s Plan. The creditors will be paid over five 

years, the applicable commitment period for an above-median debtor. The Debtor does not 

appear to have any past bankruptcy filings. The Debtor has not been dishonest in his 

representation of the facts of the case. The Debtor does not appear to have any non-dischargeable 
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student loans, tax obligations, or domestic support obligations. See Debtor’s Schedules, Docket 

No. 10.

 It is, in the Trustee’s view, “the nature of the debtor’s pre-petition conduct that gave rise 

to the debt” that is of concern here. Specifically, the Trustee argues that the Debtor bought the 

Focus at a time when he was contemplating filing for bankruptcy. It is true that the Debtor 

consulted with his bankruptcy counsel, before he purchased the Focus.

 The Trustee relies heavily on Judge Mayer’s decision in In re Williams, 475 B.R. 489 

(Bankr. E.D. Va. 2012). In Williams, Judge Mayer sustained the Trustee’s objections to 

confirmation of the Debtors’ Plan for a lack of good faith. There, the Debtors owned three 

vehicles, a 1996 Buick Skylark, a 2007 Lexus RX 400H with 90,000 miles and a 2007 Lexus ES 

350 with 50,000 miles. The Debtors retained the Buick Skylark and traded in the two Lexus 

vehicles for a new 2011 Lexus RX 350 sports utility vehicle, on the eve of bankruptcy. The new 

SUV cost $46,900, with monthly payments of $565.28. Although the monthly payment for the 

new SUV was actually lower than the combined payments on the two trade-in vehicles ($484 

and $866, respectively), the two trade-in vehicles had only 12 and 24 monthly payments left, 

whereas the new SUV would have payments for 75 months, thereby exceeding the life of the 

Plan.

 Judge Mayer correctly reasoned that the Debtors had three choices: (a) they could have 

surrendered or sold the Lexus ES 350, which had the higher monthly payment of $866, and 

retained the Buick Skylark and the 2007 Lexus RX 400H for their transportation needs; (b) they 

could have sold the Buick Skylark and retained their two Lexus vehicles, re-amortizing the loans 

under Till; or (c) they could have retained the Buick Skylark, and traded in the two newer cars in 

order to purchase a brand new SUV, which was the option that they chose. In the end, Judge 
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Mayer forced the first option on the Debtors – he required that “[t]he debtors’ plan will treat their 

expenses for car loans at $484 for twelve months only. Id., at 493.

 The Court is also guided in this case by the Supreme Court’s decision in Milavetz, Gallop 

& Milavetz, P.A. v. U.S., 559 U.S. 229 (2010). In Milavetz, the Court addressed two questions: 

first, whether attorneys who provided bankruptcy assistance were “debt relief agencies” within 

the meaning of 11 U.S.C. § 101(12A). The Court held that attorneys are debt relief agencies. Id.

at 239. 

 The second, and more difficult, question in Milavetz was whether the requirements of 11 

U.S.C. § 526(a)(4), prohibiting a debt relief agency from advising an assisted person (i.e., the 

debtor) “to incur more debt in contemplation of such person filing a case” under Title 11, unduly 

constrained attorneys’ speech and/or interfered with the attorney-client relationship. Id. The

Court took a more narrow view of the statute than did the Eighth Circuit, and held that Section 

526(a)(4) prohibits a debt relief agency from advising a debtor to incur more debt because the

debtor is filing for bankruptcy, rather than for a valid, non-bankruptcy purpose. Id. at 242-43. In 

other words, noting that the term “in contemplation of bankruptcy” has long been, and continues 

to be, associated with abusive conduct, the Court held that the controlling question under Section 

526(a)(4) is whether “the impelling reason for ‘advising an assisted person to incur more debt’ 

was the prospect of filing for bankruptcy.” Id. at 243. 

The Court noted in Milavetz: “advice to incur more debt because of bankruptcy, as 

prohibited by § 526(a)(4), will generally consist of advice to ‘load up’ on debt with the 

expectation of obtaining its discharge – i.e., conduct that is abusive per se.”Id. at 244.2

2   There is no suggestion in this case that Debtor’s counsel violated Section 526(a)(4) by advising the Debtor to go 
out and “load up” on debt.  
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 Further, the Court stated in footnote 6 of the majority Opinion:  

The hypothetical questions Milavetz posits regarding the permissibility of advice to incur 
debt in certain circumstances, see Brief for Milavetz 48–51, are easily answered by 
reference to whether the expectation of filing for bankruptcy (and obtaining a discharge) 
impelled the advice. We emphasize that awareness of the possibility of bankruptcy is 
insufficient to trigger § 526(a)(4)'s prohibition. Instead, that provision proscribes only 
advice to incur more debt that is principally motivated by that likelihood. Thus, advice to 
refinance a mortgage or purchase a reliable car prior to filing because doing so will 
reduce the debtor's interest rates or improve his ability to repay is not prohibited, as the 
promise of enhanced financial prospects, rather than the anticipated filing, is the 
impelling cause. Advice to incur additional debt to buy groceries, pay medical bills, or 
make other purchases “reasonably necessary for the support or maintenance of the debtor 
or a dependent of the debtor,” § 523(a)(2)(C)(ii)(II), is similarly permissible. 

Id. at 248, n. 6 (emphasis added).  

 In the end, a determination of good faith or bad faith is unique to each case and depends 

on the totality of the circumstances. In this case, the Debtor purchased a new vehicle on the eve 

of bankruptcy, after consulting with bankruptcy counsel. He did not have a car payment on the 

Mustang; now, he has a monthly payment of $419.39. Unlike the debtors in Williams, though, he 

purchased a Ford Focus, not a Lexus SUV. At the time that he filed, the Mustang was seven 

years old. In Williams, the Debtors traded in two 2007 Lexus vehicles, which could not have 

been more than four years old when they filed their bankruptcy case (the case number is 11-

15920). It was predictable that the Debtor’s Mustang would be in need of repairs during the five 

year life of the Debtor’s bankruptcy case, at the conclusion of which the Mustang would have 

been twelve years old. The Debtor is paying his creditors 40 cents on the dollar (it isn’t clear 

from the opinion in Williams what the percentage return to the unsecured creditors was). Once 

his 401-K loan is paid off, he will be paying his creditors $550 for 42 months (the Debtors’ first 

plan in Williams called for them to pay $150 per month for 60 months).  
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 Having heard the Debtor’s testimony, and having had the opportunity to observe his 

demeanor, the Court concludes that the Debtor’s purchase of the Focus was not motivated by a 

desire to load up on debt in anticipation of his bankruptcy filing. First, the debt is not of the kind 

that the Supreme Court in Milavetz described as abusive, for example, unsecured credit card debt 

incurred on the eve of bankruptcy for which the Debtor would hope to receive a discharge. 

Rather, the debt for the Focus is secured debt, which the Debtor will need to pay if he expects to 

keep the vehicle.3 The Debtor testified that the Focus is more fuel efficient than the Mustang. He 

testified that his insurance bills will be lower, because the Focus is not considered to be a sports 

car. And, he testified that if he were to file for bankruptcy and needed to purchase a vehicle 

during the course of his case, the interest rate for a new car loan would be exorbitant. Balancing 

all of the factors, the Court finds that the Debtor’s Chapter 13 Plan has been proposed in good 

faith. The Court will overrule the Trustee’s Objections.  

 This is not to say that any vehicle purchase on the eve of a bankruptcy filing will pass 

muster. As noted, every case must be judged on its own facts. The Court finds that in this case 

the Debtor’s Plan is proposed in good faith.

 For the foregoing reasons, it is ORDERED:

1. The Court overrules the Trustee’s Objections to the Debtor’s Chapter 13 Plan;

2. Mr. Gorman will submit an Order confirming the Debtor’s Plan within the next 10 

days.

3. The Clerk will mail copies of this Order, or provide cm-ecf notice of its entry, to 

the parties below.  

3   The vehicle clearly was purchased during the 910 days preceding the Debtor’s bankruptcy case, and cannot be 
crammed down. See 11 U.S.C. § 1325(a)(9)(the so-called “hanging paragraph”).  
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Date: _____________________  ________________________________ 
Brian F. Kenney 

Alexandria, Virginia    United States Bankruptcy Judge 

Copies to: 

Robert A. Wolf
9507 Richmond Street
Manassas, VA 20110 
Debtor

Robert R. Weed, Esquire 
Law Offices Of Robert Weed
7900 Sudley Road, Suite 409
Manassas, VA 20109 
Counsel for the Debtor 

Thomas P. Gorman, Esquire  
300 N. Washington St. Ste. 400  
Alexandria, VA 22314 
Chapter 13 Trustee 

Oct 3 2013 /s/ Brian F. Kenney

Entered on Docket: October 3, 2013
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